3.5

LEGAL FACILITATION OF CBC

Legal instruments are crucial for the effective implementation and sustainability of Community-Based Conservation
(CBC). They provide the necessary framework for devolving rights, establishing institutions, ensuring equitable benefit
sharing, and resolving conflicts. These instruments can exist at various levels, from international conventions to
national laws and local customary norms.

A breakdown of common legal instruments for CBC:

l. International Legal Instruments:

While there isn't one single international treaty specifically dedicated to CBC, several international conventions and
agreements provide a supportive context by recognizing the role of local communities and indigenous peoples in
conservation and sustainable development:

Convention on Biological Diversity (CBD): Article 8(j) of the CBD explicitly recognizes and promotes the
customary sustainable use of biological diversity by indigenous and local communities. It encourages
respecting, preserving, and maintaining their knowledge, innovations, and practices relevant to conservation
and sustainable use.

United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP): While not a legally binding treaty,
UNDRIP affirms the rights of indigenous peoples to their lands, territories, and resources, which are crucial for
their self-determination and their ability to manage their natural resources.

International Labour Organization (ILO) Convention No. 169 (Indigenous and Tribal Peoples Convention):
This convention establishes minimum standards for the rights of indigenous and tribal peoples, including their
rights to land and natural resources.

Agenda 21 (Rio Declaration on Environment and Development): Chapter 26 of Agenda 21 focuses on
"Recognizing and Strengthening the Role of Indigenous People and Their Communities," advocating for their
full participation in sustainable development.

Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in the Context
of National Food Security (VGGT): These guidelines, developed by the FAO, provide a framework for
improving the governance of tenure of land, fisheries, and forests, including recognizing and protecting
legitimate tenure rights of local communities.

Il. National Legal Instruments:
These are the most direct and impactful legal instruments for CBC, as they define the rights and responsibilities of
communities within a specific country. They often involve:

Constitutions: Increasingly, national constitutions are including provisions that recognize environmental
rights, the rights of local communities, and the importance of sustainable resource management. These can
provide a high-level legal basis for CBC.

Framework Laws on Environment and Natural Resources: Many countries have overarching environmental
laws that lay out general principles for natural resource management, including provisions for public
participation and decentralization.

Specific Sectoral Laws:

o Wildlife Acts/Ordinances: These are critical for wildlife-based CBC, often providing for the
establishment of conservancies, community trusts, or other legal entities that can manage wildlife
and benefit from its sustainable use (e.g., Namibia's Nature Conservation Amendment Act,
Zimbabwe's Parks and Wildlife Act). They may grant "Appropriate Authority" status to communities.

o Forestry Laws: Laws on community forestry enable local groups to manage and benefit from forest
resources, including timber and non-timber forest products (e.g., Nepal's Forest Act, Namibia's Forest
Act).

o Fisheries Laws: These might establish community fishing zones, co-management arrangements, or
local fishing committees with rights to manage fish stocks.

o Land Tenure Laws/Acts: Secure land tenure is fundamental to CBC. Laws that recognize customary
land rights, provide for land demarcation, and allow for the registration of community land are
essential (e.g., Mozambique's Land Law, which allows communities to demarcate their land and gain
land certificates).

o Water Acts: May establish water user associations and grant communities rights and responsibilities
in water resource management.

Decentralization Laws/Local Government Acts: These laws often devolve powers and responsibilities from
central government to local authorities, which can create opportunities for communities to engage in natural
resource management.



e Community and Cooperative Laws: Legislation that allows for the legal registration of community-based
organizations (CBOs), trusts, or cooperatives provides them with the legal personality to enter into
agreements, manage finances, and enforce their own rules.

e Policy Documents and Regulations: While not always "laws" in the strictest sense, government policies,
regulations, and statutory instruments provide the detailed rules and guidelines for implementing CBC
programs (e.g., national CBC policies, guidelines for benefit sharing, or procedures for establishing
conservancies).

lll. Sub-National and Customary Legal Instruments:

e Bylaws and Local Ordinances: Local governments or community-level institutions, when empowered by
national law, can enact their own bylaws and ordinances to regulate resource use within their areas of
jurisdiction.

e Community Constitutions and Agreements: Legally recognized community-based organizations often develop
their own constitutions, internal rules, and agreements among members, outlining how resources will be
managed, how benefits will be shared, and how conflicts will be resolved. These, when properly linked to
national law, can be powerful instruments.

e Customary Law: In many contexts, traditional laws and practices play a significant role in natural resource
management. Modern legal frameworks for CBC often seek to recognize and integrate customary law, where
appropriate, to enhance legitimacy and effectiveness. This can involve formal recognition of traditional
authorities and their roles in resource governance.

Challenges in Legal Frameworks for CBC:
Despite progress, legal instruments for CBC often face challenges:

e Incomplete Devolution of Rights: Laws may devolve responsibilities but not full rights or secure tenure,
limiting community control.

e Complexity and Lack of Clarity: Legal language can be complex and inaccessible to local communities,
hindering their understanding and enforcement of their rights.

e Conflicting Laws: Different sectoral laws (e.g., forestry vs. wildlife) or different levels of government legislation
can create conflicts and confusion.

e Lack of Enforcement: Even with good laws, weak governance, corruption, and insufficient capacity for
enforcement can undermine CBC efforts.

e Recognition of Customary Law: Effectively integrating customary law into modern legal frameworks can be
challenging due to its unwritten nature, variability, and potential for conflict with statutory law or human
rights principles.

e Inflexibility: Overly prescriptive laws can limit the adaptive nature required for effective CBC in diverse
ecological and social contexts.

In summary, robust and enabling legal instruments are foundational for successful CBC. They need to go beyond mere
delegation to genuine devolution of rights, be clear and accessible, and facilitate the integration of local knowledge
and institutions with broader legal frameworks.



